STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
TAN, INC., and LINDA A. W NESA
Petitioners,
VS. CASE NO. 94-2135

DEPARTMENT OF REVENUE

Respondent .

RECOMVENDED ORDER

Pursuant to notice, a formal hearing was conducted by video tel econference
in this case on April 18, 1995, in West Pal m Beach and Tal | ahassee, Florida,
before Stuart M Lerner, a duly designated Hearing O ficer of the D vision of
Admi ni strative Hearings.

APPEARANCES

For Petitioners: Linda AA W Msa
99 South Sewall's Poi nt Road
Stuart, Florida 34996

For Respondent: Leal and L. McCharen, Esquire
Ofice of the Attorney Genera
The Capitol, Tax Section
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUE

VWet her the contested and unpaid portions of the tax, penalty and interest
assessnment issued against Petitioners as a result of Audit No. 9317210175 shoul d
be wi thdrawn as Petitioners have requested?

PRELI M NARY STATEMENT

By letter dated Decenber 22, 1993, Respondent gave witten notice
(hereinafter referred to as the "Notice of Proposed Assessnment”) of its
intention to inpose an assessnent agai nst Petitioners and Robert M Wods, Jr.
in the anount of $340,580.74 for taxes allegedly owed (as well as penalties and
interest, as of Decenber 7, 1993) in connection with certain business activities
that took place at the Shuckers Too restaurant and | ounge (hereinafter referred
to as "Shuckers") in Jensen Beach, Florida during the six year period from June
1, 1987, to May 31, 1993 (hereinafter referred to as the "audit period"). On or
about April 19, 1994, Petitioners, who at the time were represented by counsel
filed with Respondent a petition requesting a formal adm nistrative hearing on
the matter.

In their petition, Petitioners argued that the assessment agai nst them
shoul d be reversed in full, except for that anount (approximtely $1,260. 00,



including estimated penalty and interest) 1/ which Petitioner TAN, Inc.
conceded it owed for rental paynents of approximately $15, 000. 00 covering the
peri od from Decenber 3, 1992, to May 31, 1993.

The petition contained the followi ng "Statenment of Disputed |Issues of
Material Fact:"

PETI TI ONERS di spute the foll ow ng issues of
material fact:

A.  Ceneral, Audit-Wde Facts. PETITIONER TAN

di sputes that it operated any business or con-
ducted any taxable transactions during the Audit
Peri od other than during the period 12/03/92 -
5/31/93. PETITIONER TAN for all itens disputes
that it is responsible for any transactions

before 12/03/92. PETI TI ONER MESA di sput es t hat
she is or has ever been a deal er, and di sputes
that she is responsible individually for any of
the transactions in the Notice of Proposed
Assessment. Furthernore, for any business
operations conducted by PETI TI ONER TAN duri ng
12/03/92 - 05/31/93, PETITIONER TAN di sputes the
use of any sanpling techni ques that are not

aut hori zed and that are not calculated for the
12/03/92 - 05/31/93 period, and which are not
statistically sound. Petitioner MESA al so di sputes
the use of any sanpling techni ques agai nst her, as
she di sputes that she was a dealer at any tine
during the Notice of Proposed Assessment peri od.
Further, each of the various subschedul es conpri sing
t he amounts assessed in the Notice of Proposed
Assessnment were cal cul ated using an "Effective
Rate," which is not authorized by Florida Statutes
and was inproperly cal culated by the Auditor
PETI TI ONER TAN di sputes the use of any Effective
Rates for any of the transactions occurring during
12/03/92 - 05/31/93. PETITI ONER MESA di sputes that
she is a dealer, that she is required to collect
and remt sales tax to the RESPONDENT, and there-
fore she disputes the use of any Effective Rate

as applied to her.

Al of the above statements of disputed itens are
Ceneral and apply Audit-wide to the itens foll ow ng

B. Cash Register Receipts. PETITIONER TAN di sputes
that the anounts reported on its DR-15 are incorrect,
and di sputes that its records are inadequate and
unreliable for review of tax liability. PETITI ONER
MESA di sputes that she is a dealer, and that she is
required to collect and remt sales tax to RESPONDENT

C. Tax Collection Rate. PETITIONERS di spute the
Auditor's use of unauthorized and erroneously
cal cul ated "Effective Rates.”



D. Sunday Brunch Sal es. PETI TI ONER TAN di sput es

that it did not collect or remt sales tax due, if
any, on Sunday Brunch Sales. PETITI ONER MESA di sputes
that she is a dealer and that she is required to
collect and remt sales tax to RESPONDENT.

E. Cigarette Vending Sales. PETITIONERS di spute
that they are "operators” who received any receipts
from Ci garette Vendi ng sal es.

F. Disallowed Exenpt Sales. PETITIONER TAN di sputes
that it is liable for any Disall owed Exenpt Sal es
occurring prior to 12/03/92. PETITI ONER MESA

di sputes that she is a dealer and that she is
required to collect and remt sales tax to RESPONDENT.

G Unreported Vendi ng Machi ne Location Rental Sales.
PETI TI ONERS di spute that they are the |ocation owners
who rented any vendi ng machi ne | ocation and dispute
that they are required to collect and remt sales
tax to RESPONDENT.

H Tiki Bar Sales. PETITIONER TAN di sputes that it
did not collect and remt sales taxes due, if any,
on Tiki Bar Sales. PETITIONER MESA di sputes that
she is a dealer and that she is required to collect
and remt sales tax to RESPONDENT.

I. Tee Shirt Sales. PETITIONERS dispute that they
have coll ected any receipts from Tee shirt sal es and
that they are liable for any sales tax thereon.

PETI TI ONER MESA di sputes that she is a deal er and
that she is required to collect and remt sales tax
t o RESPONDENT.

J. Cash Register Receipts- NAT. PETITIONER TAN
disputes that it is responsible for any transactions
prior to 12/03/92. PETITI ONER MESA di sputes that
she is a dealer and that she is required to collect
and remt sales tax to RESPONDENT.

K. Purchases- Commercial Rent. PETITIONER TAN

di sputes that it rented the prem ses prior to
12/03/92 and that it is liable for any sales tax

t hereon. PETI TI ONER MESA di sputes that she rented
the prem ses at any tinme and that she is liable for
any sal es tax thereon.

Petitioners further alleged in their petition, anong other things, the
fol | owi ng:

A.  GENERAL | SSUES RELATI NG TO THE ENTI RE AUDI T

(1) Facts: PETITIONER TAN states that it began
its business operations on or about the date of

its incorporation, 12/03/92, continuing through

the end of the Audit period of 05/31/93.



PETI TI ONER TAN di d not buy a busi ness from anyone
PETI TI ONER TAN i s not a successor to and is not
liable for transactions occurring before 12/03/92.
PETI TI ONER MESA never operated any business

i ndividually, and is not responsible for any of
the transactions that occurred during the Audit
Peri od. PETITIONER MESA did not direct any
corporate enployees to fail to collect, truthfully
account for and pay over any tax due.

PETI TI ONER TAN has adequate records that are not
vol umi nous to show that it collected and remtted

sal es tax payable at the statutory rate of 6 percent,
and PETI TI ONER TAN objects to the use of any sanpling
techni ques or Effective Rates in this Audit.

(2) Statutes, Rules:

(a) There was no sale of a business to Petitioner
TAN or PETI TI ONER MESA, therefore, Florida Statutes
Section 212.10 and Florida Admi nistrative Code Rul e
("Rule") 12A-1.055 do not apply, as such | aw governs
liability of either a seller or a buyer. PETITI ONER
TAN is not liable for any activity prior to 12/03/92,
and PETITIONER MESA is not liable for any activity
during the Audit Period.

(b) Florida Statutes 212.05 and Rule 12A-1.056(13)

govern the taxability of "every person . . . who
engages in the business of selling tangible persona
property at retail . . ." That "person"” is PETITI ONER

TAN for activities occurring during the period
12/03/92 - 05/31/93, and is not PETITI ONER MESA, as
she was not in such business individually.

(c) Florida Statute Section 212.12 (5),(6) provides
for the use of estimates, but only where the taxpayer
"fails or refuses" to nake records available; further
the Auditor is required to "statistically sanple"” such
records, and may not make unsubstanti ated, unsound
estimates that are not statistically reliable.
PETI TI ONER TAN has adequate and not vol um nous records
avai l able. Furthernore, the sanples used by the
Auditor that affect the period 12/03/92 - 05/31/93
are not statistically sound, and are not reliable for
t hat peri od.

(3) Relief Requested. The Assessnment shoul d be
reversed agai nst PETITIONER TAN, as it properly
collected and remtted sales tax to the RESPONDENT
and agai nst PETI TI ONER MESA, as she is not and has
never been a dealer, and she is not required to
collect and remt sales tax to Respondent.

On April 25, 1994, the matter was referred to the Division of
Admi ni strative Hearings for the assignment of a Hearing Oficer to conduct the
formal administrative hearing Petitioners had requested. In their response to
the Initial Oder issued by the Division, the parties stated that "[d]ue to
existing trial schedules and prior commtnents of counsel, [they could] not be
ready for final hearing prior to Cctober 14, 1994." To accommopdate the parties



schedul es, the final hearing was originally scheduled to commence on Cctober 20,
1994. By order issued Cctober 12, 1994, at the parties' joint request, the
final hearing was continued and reschedul ed to commence on January 26, 1995.

The day before the hearing was schedul ed to comence, counsel for Petitioners
filed a notion requesting: 1) leave to withdraw as Petitioners' counsel of
record in this case; and 2) a continuance of the hearing. The notion was
granted and the hearing was rescheduled for April 18, 1995.

On April 11, 1995, the parties filed their Prehearing Stipulation. In
their Prehearing Stipulation, they described the nature of the controversy and
their respective positions as foll ows:

(a) The nature of the controversy in this
case is whether Petitioners are liable for tax
assessed on prior occupants of the restaurant

i n question under Section 212.10, Fla. Stat.
and whet her Petitioners are liable for tax
assessed during the tine of Petitioners
activities in the sane restaurant.

(b) Petitioners' Position

Petitioners are not |liable for taxes assessed
agai nst any prior occupants or owners of the
restaurant because Petitioners did not purchase

t he business or any part of its stock of goods.
Further, Petitioners did not |ease the restaurant
in question. Petitioners are |likewi se not liable
for taxes assessed for the period of Petitioners
presence in the restaurant because Petitioners
were only managi ng the restaurant for the owners.

Respondent' s Position

Petitioners are liable for tax assessed on prior
occupants of the restaurant because Petitioners
occupi ed the restaurant, filed tax returns under
the prior occupant's sales tax nunmber, and showed
overall control of the business operations.
Further, Petitioners did occupy the restaurant
and filed tax returns under their own nunber.
These factors show Petitioners' liability under
Section 212.10, Fla. Stat. and liability for
Petitioners' own operation of the business.

To the extent that Petitioners' position, as stated in the parties' Prehearing
Stipul ation, regarding the unpaid portions of the assessnent at issue in the
instant case, is at odds with any statenents nmade in Petitioners' petition, the
filing of the Prehearing Stipulation served to anend the petition and alter the
issues to be litigated at hearing. See Lotspeich Conpany v. Neogard, 416 So.2d
1163, 1165 (Fla. 3d DCA 1982)("[p]retrial stipulations prescribing the issues on
which a case is to be tried are binding upon the parties and the court, and
shoul d be strictly enforced"); Provident National Bank v. Thunderbird

Associ ates, 364 So.2d 790, 794 (Fla. 1st DCA 1978)(issues are fixed by the

pl eadi ngs, but may be changed by stipulation of the parties).



At the final hearing, which was held as schedul ed on April 18, 1995,
Petitioners and Respondent each presented the testinony of one w tness.
Petitioner Mesa testified for Petitioners. Eva Daniel, who conducted the audit
that led to the assessnent that is the subject of the instant case, testified
for Respondent. 1In addition to the testinmony of these two witnesses, a total of
14 exhibits (Petitioner's Exhibits 1 through 7 and Respondent's Exhibits 1
through 7) were offered and received into evidence.

At the close of the evidentiary portion of the hearing, the Hearing Oficer
advi sed the parties on the record that post-hearing submttals had to be filed
no later than 30 days following the Hearing Oficer's recei pt of the hearing
transcript. The Hearing Oficer received the hearing transcript on May 4, 1995.
On June 6, 1995, the parties filed a notion jointly requesting an extension of
the deadline for filing post-hearing submttals. By order issued June 7, 1995,
the Hearing Oficer granted the notion and extended the deadline to June 12,
1995.

Respondent and Petitioners filed proposed reconmended orders on June 12,
1995, and June 16, 1995. 2/ These proposed reconmended orders contain, what
are |labelled as, "findings of fact.” These "findings of fact" are specifically
addressed in the Appendix to this Reconmended Order

FI NDI NGS OF FACT

Based upon the evidence adduced at hearing, and the record as a whole, the
foll owi ng Findings of Fact are made:

1. Shuckers is an oceanfront restaurant and | ounge | ocated at 9800 South
Ccean Drive in Jensen Beach, Florida.

2. In Novenber of 1992, Petitioner Mesa's brother, Robert Wods, Jr.
t el ephoned Mesa and asked her if she wanted a job as Shuckers' bookkeeper

3. Wods had been the owner of Shuckers since 1986 through his ownership
and control of the corporate entities (initially Shuckers Oyster Bar Too of
Jensen Beach, Florida, Inc., and then NAT, Inc.) that owned the business.

4. Mesa needed a job. She therefore accepted her brother's offer of
enpl oyment, notw t hstandi ng that she had no previ ous experience or training as a
bookkeeper.

5. \When Mesa reported for her first day of work on Novenber 19, 1992, she
| earned that Wods expected her to be not only the bookkeeper, but the genera
manager of the business as well.

6. Mesa agreed to performthese additional responsibilities.

7. She managed the day-to-day activities of the business under the genera
direction and supervision of Wods.

8. After a couple of weeks, Wods told Mesa that it would be best if she
di scharged her managerial responsibilities through an incorporated nanagenent

conpany.

9. Whods had his accountant draft the docunents necessary to form such a
cor por ati on.



10. Anong these docunments were the corporation's Articles of
I ncorporation. Mesa executed the Articles of Incorporation and, on Decenber 3,
1992, filed themwith the Secretary of State of the State of Florida, thereby
creating Petitioner TAN, Inc.

11. TAN, Inc.'s Articles of Incorporation provided as foll ows:

The undersi gned subscribers to these Articles
of Incorporation, natural persons conpetent
to contract, hereby form a corporation under
the laws of the State of Florida

ARTI CLE | - CORPORATE NANME

The nane of the corporation is:
TAN, I NC

ARTI CLE 11- DURATI ON

This corporation shall exist perpetually unless
di ssol ved according to Florida I aw

ARTI CLE 11 1- PURPCSE

The corporation is organi zed for the purpose of
engaging in any activities or business permitted
under the laws of the United States and the State
of Florida.

ARTI CLE | V- CAPI TAL STOCK

The corporation is authorized to i ssue One
Thousand (1000) shares of One Dollar ($1.00)

par val ue Comon Stock, which shall be designated
"Conmon Shares. "

Article V- [INITIAL REG STERED OFFI CE AND AGENT

The principal office, if known, or the mailing
address of this corporation is:

TAN, | NC
9800 South Ccean Drive
Jensen Beach, Florida 34957

The nane and address of the Initial Registered
Agent of the Corporation is:

Linda A. W Mesa
9800 South Ccean Drive
Jensen Beach, Florida 34957



ARTI CLE VI- I NI TI AL BOARD OF DI RECTCRS

Thi s corporation shall have one (1) director
initially. The nunmber of directors may be either
i ncreased or dimnished fromtine to tine by
the By-1aws, but shall never be |ess than one
(1). The nanes and addresses of the initial
directors of the corporation are as foll ows:

Linda A. W Mesa
9800 South Ccean Drive
Jensen Beach, Florida 34957

ARTI CLE VI | - | NCORPORATORS

The nanes and addresses of the incorporators
signing these Articles of Incorporation are as
fol | ows:

Linda A. W Mesa
9800 South Ccean Drive
Jensen Beach, Florida 34957

12. On the sane day it was incorporated, Decenmber 3, 1992, TAN, Inc.,
entered into the followi ng | ease agreenent with the trust (of which Wods was
the sol e beneficiary) that owned the prem ses where Shuckers was | ocat ed:

I, Mchael Blake, Trustee, hereby |ease to Tan,
Inc. the prem ses known as C1, G2, C3, C4,

9800 South Ccean Drive, Jensen Beach, Florida

for the sum of $3,000.00 per nonth.

This is a nonth to month lease with Illinois Land
Trust and M chael Bl ake, Trustee.

Mesa signed the agreenment in her capacity as TAN, Inc.'s President. She did so
at Whods' direction and on his behalf.

13. No | ease paynents were ever made under the agreement. 3/
14. The execution of the | ease agreenment had no inpact upon Shuckers.

15. Wbods remained its owner and the person who nmaintained ultimte
control over its operations.

16. At no time did he relinquish any part of his ownership interest in the
busi ness to either Mesa or her nmanagenment conpany, TAN, Inc.

17. Mesa worked approximately 70 to 80 hours a week for her brother at
Shuckers doi ng what he told her to do, in return for which she received a nodest
paycheck. Wods frequently subjected his sister to verbal abuse, but Mesa
nonet hel ess conti nued working for himand follow ng his directions because she
needed the incone the job provided.

18. As part of her duties, Mesa maintained the business' financial records
and paid its bills.



19. She was also required to fill out, sign and submit to Respondent the
busi ness’ nonthly sales and use tax returns (hereinafter referred to as "DR-
15s"). She perforned this task to the best of her ability without any intention
to defraud or deceive Respondent regarding the business' tax liability.

20. The DR-15s she prepared during the audit period bore NAT, Inc.'
Florida sales and use tax registration nunber.

S

21. On the DR 15 for the nonth of Decenber, 1992, Mesa signed her nane on
both the "dealer"” and "preparer" signature |ines.

22. O her DR-15s were co-signed by Mesa and Wods.

23. In April of 1993, Wods told Mesa that she needed to obtain a Florida
sal es and use tax registration nunber for TAN, Inc., to use instead of NAT,
Inc.'s registration nunber on Shuckers' DR-15s.

24. In accordance with her brother's desires, Mesa, on or about My 14,
1993, filed an application for a Florida sales and use tax regi stration numnber
for TAN, Inc., which was subsequently granted.

25. On the application form Mesa indicated that TAN, Inc. was the "owner"
of Shuckers and that the application was being filed because of a "change of
owner shi p” of the business. |In fact, TAN, Inc. was not the "owner" of the
busi ness and there had been no such "change of ownership.”

26. By letter dated June 22, 1993, addressed to "TAN INC d/b/a Shuckers,"
Respondent gave notice of its intention to audit the "books and records"” of the
busi ness to determine if there had been any underpaynent of sales and use taxes
during the five year period conmencing June 1, 1988, and endi ng May 31, 1993.

27. The audit period was subsequently extended to cover the six year
period fromJune 1, 1987 to May 31, 1993.

28. Relying in part on estimtes because of the business' inadequate
records, auditors discovered that there had been a substantial underpaynent of
sal es and use taxes during the audit period.

29. The auditors were provided with conplete cash register tapes for only
the followi ng nonths of the audit period: June, July, August and Decenber of
1992, and January, February, March, April and May of 1993. A conparison of
these tapes with the DR 15s submitted for June, July, August and Decenber of
1992, and January, February, March, April and May of 1993 reveal ed that there
had been an underreporting of sales for these nonths.

30. Using the informati on that they had obtained regarding the three pre-
Decenmber, 1992, nmonths of the audit period for which they had conpl ete cash
regi ster tapes (June, July and August of 1992), the auditors arrived at an
estimate of the anpbunt of sales that had been underreported for the pre-
Decenmber, 1992, nmonths of the audit period for which they did not have conplete
cash register tapes.

31. The auditors also determ ned that Shuckers' tee-shirt and souvenir
sales, 4/ Sunday brunch sales, cigarette vendi ng sal es, vendi ng/ anmusenent
machi ne location rentals 5/ and tiki bar sales that should have been incl uded
in the sales reported on the DR-15s subnmitted during the audit period were not
included in these figures nor were these sales reflected on the cash register



tapes that were exam ned. According of the "Statenent of Fact"” prepared by the
auditors, the ampunt of these unreported sales were determ ned as foll ows:

TEE- SH RT SALES: Sal es were determ ned by
estimate. This was determ ned to be $2, 000/
nmonth. No records were avail able and no tax
remtted through May, 1993

SUNDAY BRUNCH SALES: Sal es were determ ned by
estimate. This was determ ned to be 100
customers per brunch per nonth (4.333 weeks).
No audit trail to the sales journal was found
and no records were avail abl e.

Cl GARETTE VENDI NG SALES: The estinate is based
on a review of a sanple of purchases for the 11
avai | abl e weeks. The el even weeks were averaged
to determ ne nonthly sal es at $3/pack

VENDI NG MACHI NE LOCATI ON RENTAL REVENUE: The
revenue estimate is based on a review of a one
nmont h sanpl e.

TIKI BAR SALES: The sales estimate is based on

a review of infrequent cash register tapes of
February, 1993. The daily sal es was determ ned
by an average of the sanple. The nunber of days
of operation per nonth was determ ned by estimate.

32. In addition, the auditors deternmi ned that TAN, Inc. had not paid any
tax on the | ease paynments it was obligated to make under its | ease agreenent
with Illinois Land Trust and M chael Bl ake, Trustee, nor had any tax been paid
on any of the pre-Decenber, 1992, |ease paynents that had been nmade in
connection with the business during the audit period. According to the
"Statenment of Fact" prepared by the auditors, the anpbunt of these | ease paynents
were determ ned as foll ows:

The estimate is based on 1990 1120 Corporate
return deduction clainmed. This return is on
file in the Florida CIT conmputer database. The
1990 anount was extended through the 6/87 -
11/92 period. For the period 12/92 - 5/93
audit period, TAN s current |ease agreenent of
$3, 000/ nont h was the basis.

33. No docunentation was produced during the audit supporting any the
sal es tax exenptions that the business had clainmed during the audit period on
its DR-15s. 6/ Accordingly, the auditors concluded that the sales reported as
exenpt on the business' DR-15s were in fact taxable.

34. Using records of sales nmade on a date selected at random (February 1,
1993), the auditors calculated effective tax rates for the audit period. They
then used these effective tax rates to determ ne the total anount of tax due.

35. An initial determ nation was made that a total of $201,971.71 in taxes
(not including penalties and interest) was due. The anobunt was subsequently
| owered to $200, 882. 28.



36. On or about Decenber 22, 1993, TAN, Inc., entered into the foll ow ng
Term nati on of Lease Agreenment with Ccean Enterprises, Inc.

TAN, Inc., a Florida corporation, hereby consents
to term nation of that certain | ease of the prem ses
known as C1, G2, C3 and C4 of |SLAND BEACH CLUB
| ocated at 9800 South Ccean Drive, Jensen Beach

Fl orida, dated Decenber 3, 1992, acknow edges a
landlord's lien on all assets for unpaid rent;

and transfers and sets over and assi gns possession
of the aforesaid units and all of its right, title
and interest in and to all inventory, equipnent,
stock and supplies |ocated on said prem ses 7/

in full satisfaction of said unpaid rent; all of
the foregoing effective as of this 22nd day of
Decenber, 1993.

FOR AND I N CONSI DERATI ON of the foregoing termn-
ation of |ease, OCEAN ENTERPRI SES, Inc., a Florida
corporation, hereby agrees to pay Linda Mesa, each
month all of the net revenues of the operation of
the bar and restaurant | ocated on said prem ses,

up to the sum of $15,000.00, for sales tax liability
asserted against TAN, Inc. or Linda A W Mesa based
upon possessi on or ownership of said prem ses or any
of the assets |ocated thereon, plus attorney's fees
incurred in connection with defending or negotiating
settlenent of any such liability. Net revenue shal
mean gross revenue, |ess operating expenses, includ-
ing, but not limted to, rent, up to the anmpount of
$5, 000. 00 per nonth, costs of goods sold, utilities,
payrol | and payroll expense and insurance.

OCEAN ENTERPRI SES, Inc. represents that it has
entered into a | ease of said premises for a term

of five years commenci ng on or about Decenber 22,
1993, pursuant to the terms and conditions of which
OCEANFRONT [sic] ENTERPRISES, Inc. was granted the
right to operate a restaurant and bar busi ness on
sai d prem ses.

37. (Qcean Enterprises, Inc., |eases the property fromlsland Beach
Enterpri ses, which obtained the property through forecl osure.

38. TAN, Inc., has been admnistratively dissol ved.
CONCLUSI ONS OF LAW

39. Paynents made by a tenant for the | ease of real property are taxable
under Chapter 212, Florida Statutes, which is known as the "Florida Revenue Act
of 1949" (hereinafter referred to as the "Act"). Section 212.031(1)(a), Fla.
Stat. The tenant is responsible for paying the tax on these | ease paynents.
Section 212.031(2)(a), Fla. Stat.

40. The rental or sale at retail of tangible personal property is also
taxabl e under the Act. Section 212.05, Fla. Stat.



41. The "dealer” making the sale is responsible for collecting the sales
tax fromthe purchaser at the tine of sale. Sections 212.06(3) and 212.07(1),
Fla. Stat.

42. A "deal er who neglects, fails, or refuses to collect the [sales] tax .

upon any, every, and all retail sales made by himor his agents or enpl oyees
of tangi ble personal property . . . subject to the tax inposed by th[e Act is]
liable for and [must] pay the tax hinself." Section 212.07(2), Fla. Stat.

43. The term"dealer,"” as used in the Act is defined in Section 212.06(2),
Florida Statutes, as follows:

(a) The term™"dealer,"” as used in this
chapter, includes every person who manufactures
or produces tangible personal property for sale

at retail; for use, consunption, or distribution
or for storage to be used or consuned in this
state.

(b) The term"dealer” is further defined to nean
every person, as used in this chapter, who inports,
or causes to be inported, tangi ble personal property
fromany state or foreign country for sale at retail;
for use, consunption, or distribution; or for
storage to be used or consuned in this state

(c) The term"dealer” is further defined to nean
every person, as used in this chapter, who sells at
retail or who offers for sale at retail, or who has
in his possession for sale at retail; or for use,
consunption, or distribution; or for storage to be
used or consuned in this state, tangi ble persona
property as defined herein, including a retailer
who transacts a mail order sale.

(d) The term"dealer” is further defined to nean
any person who has sold at retail; or used, or
consuned, or distributed; or stored for use or
consunption in this state, tangible persona
property and who cannot prove that the tax |evied
by this chapter has been paid on the sale at retail
t he use, the consunption, the distribution, or the
storage of such tangi ble personal property. However,
the term"deal er” does not nean a person who i s not
a "dealer” under the definition of any other paragraph
of this subsection and whose only owned or | eased
property (including property owned or |eased by an
affiliate) in this state is |l ocated at the premni ses
of a printer with which it has contracted for print-
ing, if such property consists of the final printed
product, property which becones a part of the fina
printed product, or property fromwhich the printed
product is produced.

(e) The term"dealer” is further defined to nean
any person, as used in this chapter, who | eases or
rents tangi bl e personal property, as defined in this

chapter, for

a consideration, pernmtting the use or

possessi on of such property wi thout transferring
title thereto, except as expressly provided for to



the contrary herein.

(f) The term"dealer” is further defined to nean
any person, as used in this chapter, who nmaintains
or has within this state, directly or by a subsidiary,
an office, distributing house, sal esroom or house,
war ehouse, or other place of business.

(g) "Dealer" also neans and includes every person
who solicits business either by direct representa-
tives, indirect representatives, or manufacturers
agents; by distribution of catal ogs or other
advertising matter; or by any other neans what soever,
and by reason thereof receives orders for tangible
personal property from consuners for use, consunption
di stribution, and storage for use or consunption in
the state; such dealer shall collect the tax inposed
by this chapter fromthe purchaser, and no action,
either in lawor in equity, on a sale or transaction
as provided by the terns of this chapter may be had
in this state by any such dealer unless it is
affirmatively shown that the provisions of this
chapter have been fully conplied with.

(h) "Dealer" also neans and includes every
person who, as a representative, agent, or solicitor
of an out-of-state principal or principals, solicits,
recei ves, and accepts orders fromconsuners in the
state for future delivery and whose principa
refuses to register as a dealer. 8/

(i) "Dealer"” also neans and includes the state,
county, municipality, any political subdivision
agency, bureau or departnent, or other state or
| ocal governnental instrunentality.

(j) The term™"dealer” is further defined to nean
any person who | eases, or grants a license to use,
occupy, or enter upon, living quarters, sleeping
or housekeepi ng acconmodati ons in hotels, apartnent
houses, room nghouses, tourist or trailer canps,
real property, space or spaces in parking lots or
garages for notor vehicles, docking or storage
space or spaces for boats in boat docks or marinas,
or tie-down or storage space or spaces for aircraft
at airports. The term"dealer"” also nmeans any
person who has | eased, occupied, or used or was
entitled to use any living quarters, sleeping or
housekeepi ng accomodati ons in hotels, apartnent
houses, room nghouses, tourist or trailer canps,
real property, space or spaces in parking lots or
garages for notor vehicles or docking or storage
space or spaces for boats in boat docks or marinas,
or who has purchased conmuni cati on services or
el ectric power or energy, and who cannot prove
that the tax levied by this chapter has been paid
to the vendor or |essor on any such transactions.

(k) "Dealer" also neans any person who sells,
provi des, or performs a service taxabl e under
this part. "Dealer" also nmeans any person who
pur chases, uses, or consumes a service taxable
under this part who cannot prove that the tax



levied by this part has been paid to the seller
of the taxable service.

(1) "Dealer" also neans any person who solicits,
of fers, provides, enters into, issues, or delivers
any service warranty taxable under this part, or
who receives, on behalf of such a person, any
consi deration froma service warranty hol der.

44. Respondent is authorized to inspect, exam ne and audit the accounts,
books and ot her records of "dealers"” and to "make assessnment of any deficiency

in tax, penalty, or interest determ ned to be due."” Sections 212.12 and 213. 34,
Fla. Stat.

45. Respondent may make such an assessnment "from an estinmate based upon
the best information then available to it," if the "dealer"” "fails or refuses to
make his records available for inspection.” Section 212.12(5)(b), Fla. Stat.

46. "[1]f a deal er does not have adequate records of his retail sales or

pur chases, [Respondent] may, upon the basis of a test or sanpling of the
dealer's available records or other information relating to the sales or
purchases nmade by such dealer for a representative period, determne the
proportion that taxable retail sales bear to total purchases.” Section

212.12(6)(b), Fla. Stat.

47. "If the records of a dealer are adequate but volum nous in nature and
subst ance, [Respondent] may statistically sanple such records, except for fixed
assets, and project the audit findings derived therefromover the entire audit
period to determ ne the proportion that taxable retail sales bear to tota
retail sales or the proportion that taxable purchases bear to total purchases.”
Section 212.12(6)(c), Fla. Stat.

48. If a "dealer" liable for any tax, interest or penalty "sell[s] out his
busi ness or stock of goods," the purchaser may assume the dealer's liability
pursuant to Section 212.10(1), Florida Statutes, which provides as foll ows:

If any dealer liable for any tax, interest, or
penalty | evied hereunder shall sell out his

busi ness or stock of goods, he shall make a

final return and payment within 15 days after

the date of selling the business; his successor
successors, or assigns shall withhold a sufficient
portion of the purchase noney to safely cover the
account of such taxes, interest, or penalties due
and unpaid until such forner owner shall produce
a receipt fromthe departnent showi ng that they
have been paid or a certificate stating that no
taxes, interest, or penalty are due. If the
purchasers of a business or stock of goods shal
fail to withhold a sufficient amount of the purchase
noney as above provided, he shall be personally
liable for the paynent of the taxes, interest, and
penal ties accruing and unpaid on account of the
operation of the business by any forner owner
owners, or assigns. Any receipt or certificate
fromthe departnment does not, wthout an audit of
the selling dealer's books and records by the
department, guarantee that there is not a tax



deficiency owed the state fromoperation of the
seller's business. To secure protection from
transferee liability under this section, the
seller or purchaser may request an audit of the
sell er's books and records. The departnment may
contract with private auditors pursuant to s.
213.28 to performthe audit. The departnent may
charge the cost of the audit to the person
requesting the audit.

According to Rule 12A-1.055(3), Florida Adm nistrative Code:

(a) A business is deened to have been "sold out”
when:

1. The dealer for consideration transfers, to
the extent that the transferring deal er no | onger
continues in that business, to another, its stock
of goods or other conponent parts of the business

2. A part owner of a business, such as a partner
or nmenber of a joint adventure, sells his interest
in the business to another, and the |egal effect of
doi ng so, under the law applicable to the facts, is
to termnate the former partnership or joint adven-
ture and to begin a new one, with the result that
all nenbers of the new arrangenent are obligated
for Chapter 212, F.S., taxes, interest and penalties
that accrued under the fornmer arrangenent.

3. A tenant abandons his business owing his |and-
lord rent and the | andlord, acting under an abandon-
ment clause in the | ease, takes ownership of tangible
personal property left on the prem ses by the tenant.

(b) A business will be deened to have been "sold
out" when a business previously operated under one
type of organization is transferred for consideration
to anot her type of organization, such as froma sole
proprietorship to a corporation, froma partnership
to a corporation; or when there is a corporate
reorgani zation as a result of which the business
is owned by a corporation other than the corporation
that previously owned it; or when ownership of a
business is transferred froma subsidiary to a
parent corporation or to another subsidiary of the
parent, or froma parent to a subsidiary.

(c) A business is deenmed not to have been "sold
out"™ when:

1. A part owner of a business, such as a partner
or nmenber of a joint adventure, sells his interest
in the business to another and the |l egal effect of
doi ng so, under the law applicable to the facts, is
not to termnate the former partnership or joint
adventure and to begin a new one, with the result
that while the new partner nmay assune responsibility
for tax and ot her obligations of the business that
accrued before the purchase of the interest in the
busi ness, the new partner will not be responsible
for preexisting tax obligations on account of a



selling out of a business.

2. Real or tangible personal property of a
busi ness is transferred by forecl osure;

3. There is a change in ownership of stock in
a corporation that owns a business; or

4. Parts of its assets are sold to various
pur chasers, without the purchase of a major portion
of the assets of the business by one purchaser or
a group of purchasers acting in concert.

(d)1. A "stock of goods" for purposes of this
rule is synonynous with "inventory." A stock of
goods is denmed to have been "sold out” if an
overwhel m ng preponderance of a dealer's inventory
is sold for a consideration, other than in the
ordi nary course of business, to a purchaser or group
of purchasers who are acting in concert, and the
former owner of the business is no | onger in business.

50. A "dealer"” or other person against whom a deficiency assessnent is
made may administratively challenge the assessnent under Chapter 120, Florida
Statutes. Section 72.011, Fla. Stat.

51. In such an adm nistrative proceedi ng, Respondent's burden of proof is
"limted to a showi ng that an assessnent has been nmade agai nst the taxpayer and
the factual and | egal grounds upon which [Respondent] made the assessnent.”
Section 120.575 (2), Fla. Stat. Upon Respondent naki ng such a show ng, the
burden shifts to the taxpayer to denonstrate by a preponderance of the evidence
that the assessment is incorrect. See Departnent of Health and Rehabilitative
Services v. Career Service Comm ssion, 289 So.2d 412, 415 (Fla. 4th DCA
1974) ("' [as a general rule the conparative degree of proof by which a case nust
be established is the same before an adm nistrative tribunal as in a judicial
proceedi ng- that is, a preponderance of the evidence'").

52. The assessnent at issue in the instant case was the product of an
audit of Shuckers' business activitiess during the period commenci ng June 1
1987, and ending May 31, 1993, which | ed Respondent to prelinmnarily determne
that Petitioners (along with Wods) should be held liable for the paynent of
unpai d taxes (plus penalties and interest) that were generated as a result of
the operation of the business during the audit period.

53. TAN, Inc., conceded liability with respect to, and paid, that portion
of the assessnent relating to the paynents, totaling approxi mately $15, 000. 00,
that it had been responsible to nake under its | ease agreenent with Illinois
Land Trust and M chael Bl ake, Trustee, for the period from Decenber 3, 1992, to
May 31, 1993. 9/ It administratively challenged the remnaining portions of the
assessnent, however. Mesa did |ikew se.

54. At hearing, Petitioners presented evidence sufficient to establish
that these contested and unpaid portions of the assessment agai nst them shoul d,
as they have requested, be withdrawn by Respondent.

55. The preponderance of the evidence adduced at hearing establishes that
Petitioners' involvenent in Shuckers' business activities was limted to their
acting as agents on behal f of the owner of Shuckers during approxi mately the
| ast six nmonths of the audit period and that at no time did they thensel ves have
any ownership interest in any part of the business, including its stock or
i nventory, or ultimate control over its operations.



56. Under such circunstances, Petitioners are not |iable under the Act, as
"deal ers"” or in any other capacity, for the paynment of those unpaid taxes the
owner of Shuckers should have collected during the period of Petitioners
i nvol venent (as the owner's agents) in the operations of the business; nor do
they have any liability under the Act, as purchasers, transferees, successors or
in any other capacity, for the paynent of those unpaid taxes that were due and
owing at the tinme their involvenment in the business began. 10/

RECOMIVENDATI ON

Based upon the foregoing Findings of Fact and Conclusions of Law, it is
her eby

RECOMVENDED t hat the Departnment of Revenue enter a final order w thdraw ng
the contested and unpaid portions of the assessnment issued as a result of Audit
No. 9317210175, as it relates to TAN, Inc., and Linda AL W Mesa.

DONE AND ENTERED i n Tal | ahassee, Leon County, Florida, this 27th day of
June, 1995.

STUART M LERNER

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 27th day of June, 1995.

ENDNOTES
1/ A check in this ambunt acconpani ed the petition

2/ The certificate of service of Petitioners' proposed recomended order
reflects that a copy of their proposed recommended order was nailed to counse
for Respondent on June 12, 1995, the sane date that, according to the
certificate of service of Respondent's proposed recomended order, Respondent
mail ed a copy of its proposed recommended order to Petitioners.

3/ This finding is based upon testinony given by Mesa at hearing, which the
Hearing Oficer finds credible notwithstanding that it appears to be

i nconsistent with the concession made in Petitioners' petition (which Mesa
signed, but apparently did not prepare) that TAN, Inc. nade | ease paynents
totaling $15,000.00 from Decenber 3, 1992, through May 31, 1993.

4/ These tee-shirts and souvenirs were sold froma kiosk |ocated at the
entrance to the restaurant.

5/ The busi ness received 50 percent of the nonies collected fromthese
machi nes.



6/ There were no exenptions clained either before June of 1988 or after
Novenber of 1992.

7/ In fact, TAN, Inc., had no "right, title and interest in and to [any]
i nventory, equipment, stock [or] supplies on said premses.”

8/ This is the only instance under the statute where a representative or agent
may be deened to be a "dealer" based upon conduct in which it engages on behal f
of its principal. See Frank J. Rooney v. Leisure Resorts, 624 So.2d 773, 777
(Fla. 4th DCA 1993, rev. granted, 639 So.2d 979 (Fla. 1994)("[w hen the

| egi slature has carefully enployed a termin one section of the statute, but
omits it in another section of the sane act, it should not be inplied where it
is excluded;" "[a] court may not, in the process of construction, supply the
om ssion"); St. George Island, LTD., v. Rudd, 547 So.2d 958, 961 (Fla. 1st DCA
1989) ("the presence of a termin one portion of a statute and its absence from
anot her argues against reading it as inplied by the section fromwhich it is
omtted"); Ccasio v. Bureau of Crines Conpensation, 408 So.2d 751, 753 (Fla. 3d
DCA 1982) (Legi sl ature's use of different |anguage in different portions of the
same statute "is strong evidence that it intended a . . . different neaning");
cf. Johnson v. Fraedrich, 472 So.2d 1266, 1268 (Fla. 1st DCA 1985)("[a] n act
done by an agent on behalf of the principal within the scope of the agency is
not the act of the agent but of the person by whose direction it is done").

9/ Accordingly, the propriety of this portion of the assessment is not at issue
in the instant case.

10/ In applying the applicable provisions of the Act to the facts of the
instant case, it nmust be kept in mnd that "[t]ax | aws shoul d be construed
strongly in favor of the taxpayer and agai nst the government wth al

anbiguities or doubts resolved in the taxpayer's favor." See Lloyd Enterprises,
Inc. v. Departnment of Revenue, 651 So.2d 735, 739 (Fla. 5th DCA 1995).

APPENDI X TO RECOMMENDED ORDER

The following are the Hearing Oficer's specific rulings on the "findings
of facts" proposed by the parties:

Petitioners' Proposed Findings

1-3. Accepted and incorporated in substance, although not necessarily
repeated verbatim in this Reconmended Order

4. Rejected as a finding of fact because it is nore in the nature of a
summary of testinony than a finding of fact.

5-8. Not incorporated in this Reconmended Order because it would add only
unnecessary detail to the factual findings made by the Hearing Oficer

9. Accepted and incorporated in substance.

10. To the extent that this proposed finding states that "there were]

never any noneys paid to the Trust for rent,” it has been accepted and
i ncorporated in substance. To the extent that it states that, as a result,
"[t]he | ease agreenment was never activated,” it has been rejected as a finding

of fact because it is nore in the nature of |egal argunent.
11. Accepted and incorporated in substance.

Respondent' s Proposed Fi ndi ngs



1-3. Accepted and incorporated in substance.

4. To the extent that this proposed finding states that the application
was filed and granted "on or about April 1, 1993," it has been rejected because
it is contrary to the greater weight of the evidence. Oherwi se, it has been
accepted and i ncorporated in substance.

5. Accepted and incorporated in substance.

6. To the extent that this proposed finding states that (a) Mesa filed DR
15s "t hroughout the audit period,” as opposed to only for approximately the | ast
six months of the audit period, and (b) NAT, Inc., was at the time the "previous
owner" of the business, it has been rejected because it is contrary to the
greater weight of the evidence. Qherwi se, it has been accepted and
i ncorporated in substance.

7. To the extent that this proposed finding suggests that TAN, Inc., (or
Mesa) was the owner of Shuckers from Decenber of 1992 through the end of the
audit period, it has been rejected because it is contrary to the greater weight
of the evidence.

8. Accepted and incorporated in substance.

9. To the extent that this proposed finding suggests that TAN, Inc., (or
Mesa) assuned ownership of the business from"previous owners,"” it has been
rejected because it is contrary to the greater weight of the evidence.

O herwi se, it has been accepted and incorporated in substance.

10. Before "and:" Accepted and incorporated in substance; After "and:"
Not incorporated in this Recommended Order because, even if true, it would not
change the outcone of the instant case.

11. Not incorporated in this Recommended Order because it would add only
unnecessary detail to the factual findings made by the Hearing Oficer

12. Accepted and incorporated in substance.

13. First and second sentences: To the extent that these proposed
findings state that (a) TAN, Inc., (or Mesa) was transferred ownership of the
busi ness, and (b) TAN, Inc., (or Mesa), as opposed to the owner of the business,
"recei ved 50 percent of the proceeds of the business,"” they have been rejected
because they are contrary to the greater weight of the evidence. Oherw se,

t hey have been accepted and i ncorporated in substance; Third sentence: Not
i ncorporated in this Recomended Order because it would add only unnecessary
detail to the factual findings made by the Hearing O ficer

14. Accepted and incorporated in substance.

15. First sentence: Accepted and incorporated in substance; Second and
third sentences: Not incorporated in this Recomended Order because, even if
true, they would not change the outcone of the instant case.

16. To the extent that this proposed finding suggests that TAN, Inc., (or
Mesa) assuned ownership of the business froma "prior owner,"” it has been
rejected because it is contrary to the greater weight of the evidence.

O herwi se, it has been accepted and incorporated in substance.

17. Accepted and incorporated in substance.

18. To the extent that this proposed findi ng suggests that ownership of
t he business was transferred to TAN, Inc., (or Mesa) by a "previous owner," it
has been rejected because it is contrary to the greater weight of the evidence.
To the extent that it states that TAN, Inc., and Mesa were "assessed tax under
transferee liability for | ease paynments nade by [Wods' corporations] on which
no tax was shown to have been paid," it has been accepted and incorporated in
subst ance.
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

ALL PARTI ES HAVE THE RI GHT TO SUBM T WRI TTEN EXCEPTI ONS TO TH S RECOMMVENDED
ORDER. ALL AGENCI ES ALLOW EACH PARTY AT LEAST 10 DAYS IN VWHI CH TO SUBM T

WRI TTEN EXCEPTI ONS. SOMVE AGENCI ES ALLOW A LARCGER PERIOD OF TIME WTHI N WH CH TO
SUBM T WRI TTEN EXCEPTI ONS. YOU SHOULD CONTACT THE AGENCY THAT W LL | SSUE THE

FI NAL CRDER IN THI' S CASE CONCERNI NG AGENCY RULES ON THE DEADLI NE FCR FI LI NG
EXCEPTI ONS TO THI S RECOVMENDED ORDER.  ANY EXCEPTI ONS TO THI S RECOMVENDED CRDER
SHOULD BE FI LED W TH THE AGENCY THAT W LL | SSUE THE FINAL ORDER IN TH S CASE



